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most jurisdictions, held a good new consideration, Randolph v. Webb, 
116 Ala., 135 ; Gilchrist v. Cough, 63 Ind., 576 ; Cary v. White, 7 Lans. N. 
Y., 1; Missouri Broom Mfg. Co. v. Guy on, 115 Fed., 112, but the fact, 
merely, that the taking of the mortgage may extend the time, is not sul- 
ficient, Ingenhuetti v. Hunt, 15 Tex. Civ. App., 248, nor is the fact that a 
note payable one day after date was given for an ascertained balance co- 
temperaneously with a mortgage, Sweeney v. Bixler, 69 Ala., 539, and it 
has been held that if the debt was evidenced by several notes the taking of 
a new note for the aggregate amount is not a parting with security. Bisem- 
barke v. Ramsey, 53 Ind., 499. In Lonsdale v. Brown, 4 Wash. C. C, 148, 
it was said by Mr. Justice Washington that if the forbearance is for a 
short time it will not be a good consideration but otherwise if it is for a 
reasonable or indefinite time, referring to Cro. Eliz., 19. In New York 
extending time of payment is valuable consideration but mere taking of 
collateral security on time is not. Cary v. White, 52 N. Y., 138; Youngs 
v. Lee, 12 N. Y., 551 ; Padgett v. Lawrence, 10 Paige, 170. In other states 
the indorsee of a bill of exchange, taken as collateral security for an ante- 
cedent debt is prima facie a holder for value and entitled to recover as 
against an accommodation acceptor, Atkinson v. Brooks, 26 Vt., 569; Swift 
v. Tyson, 16 Pet., 1 ; Holmes v. Smith, 16 Me., 177, but in this connection 
Pomeroy remarks that, though it has been settled by the law merchant 
that the transferee of negotiable paper taken for an antecedent debt, may 
be bona fide holder for value, this can have no application to the matter 
of valuable consideration in the equitable doctrine of bona fide purchase. 
Pom. Eq. Jur. 2, par. 748. There is, indeed, some conflict in the authori- 
ties as to whether there must be a surrendering or cancelling of some writ- 
ten paper or security constituting an absolute extinguishment to make the 
obligee a holder for value, Soule v. Shotwell, 52 Miss., 236 ; King v. Ford, 
9 Kan., 17; Love v. Taylor, 26 Miss., 567, or whether a mere forbearance 
is enough, Bank v. Godfrey, 23 III, 579; Donaldson v. Bank of Cape Fear, 
1 Dev. N. C, 606. Some states go even further than the general rule in 
asserting that the mere taking of a mortgage for an antecedent debt with- 
out a new consideration will make the mortgagee a bona fide purchaser for 
value, Bab cock v. Jordan, 24 Ind., 14; Frey v. Clifford, 44 Cal., 335, con- 
trary to the doctrine that something of value must be parted with, Mingus 
v. Condit, 23 N. J. Eq., 313 ; Clark v. Flint, 22 Pick., 231 ; R. R. Co. v. 
Barker, 5 Casey (Pa.), 160. On principle, the cases holding this latter 
view would seem to enunciate the better rule. It is impossible to see why 
an agreement to forbear from suit should constitute one a purchaser for a 
valuable consideration, if forbearance itself, in taking the mortgage 
as security and refraining from the institution of proceedings to enforce 
the debt does not. The mortgagee after such action should stand in no 
worse position as to his rights against those in privity with the mortgagor 
than if he had made an agreement not to sue. It is also illogical to hold 
that the shortness of time of forbearance can have any relation to the 
question of value, for the consideration, though the forbearance be for 
ever so short a time, is still present. 

Pleading— Answer— Inconsistent Pleas.— Kerr Glass Mfg. Co. v. 
Americus Grocery Co., 79 S. E. (Ga.), 381.— Held, that a defendant may 
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in different paragraphs of his answer file contradictory or inconsistent 
pleas. 

At common law a defendant could not file two pleas to the same court. 
1 Chitty on Pleading (16th Am. ed.), 586. This condition continued until 
the statute 4 & 5 Anne, c. 16, pars. 4-5, which allowed a party to plead as 
many defences as he had to the same count by leave of the court. In 
the United States the general rule is that a defendant may plead as many 
defences as he has although they may appear to be inconsistent and con- 
tradictory. Parks v. McClellan, 44 N. J. L., 552. In some code states it is 
provided by statute that inconsistent pleas may be pleaded. Rudd v. Dewey, 
121 Iowa, 454. And some cases hold it as a matter of general law. Societa, 
etc. v. Sulzer, 138 N. Y., 468; Wall v. Mines, 130 Cal., 27. Other codes 
expressly forbid it. Rooney v. Tierney, 82 Ky., 253. While other courts 
forbid it in the absence of codal authority. Rees v. Storms, 101 Minn., 381. 
The rule is one on which there is a great deal of conflict. It seems that 
sound reason forbids the filing of two pleas together, the proving of one 
of which necessarily disproves the other. (See Seattle Nafl Bank v. 
Carter, 13 Wash., 281.) But the general rule is that a plea in denial and 
a plea in confession and avoidance may be filed together. Fudge v. Mar- 
quell, 164 Ind., 447. Some courts have gone to extremes to justify such 
pleas. In the case of Rudd v. Dewey, supra, the court attempts to justify 
three defences made to an action for having negligently broken a bor- 
rowed kettle. The defences were, first, that the defendant had never bor- 
rowed the kettle; second, that the kettle was broken when he borrowed 
it; and third, that he had returned it in sound condition. The court justified 
its attitude by saying that the borrowing might have been done by a servant 
of the defendant who had left his employ, in which case it might reason- 
ably be said that the defendant could not find out which defence would 
avail him, so he is allowed to file all pleas that could possibly cover the 
action of the servant. Whether it be logical or not, the great weight of 
authority accords with the principal case in holding that contradictory or 
inconsistent pleas may be filed to the same count if each plea is put in a 
separate paragraph. 



